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1. | have just taken a [wilderness first aid][WIderness
First Responder][W | derness Enmergency Medical Techni ci an]
course, and they taught ne to [use an Epi-Pen][reduce

shoul der dislocations][give oral antibiotics][performfield
appendectonies]. Is it legal for me to now do these things?

It depends. |If you are already a physician licensed in your
state, and you’'re operating in your state, the answer is
yes.

If you are a first aider, and are think you are just
perfornming first aid, the answer is yes. (You may have to
persuade a judge and or jury of this later on. If it’s just
splinting a broken leg, no problem If it's using an Epi -
Pen on soneone who just got stung by a bee and who swel | ed
up and turned blue and al nost died, or even did die, you're
probably in good shape. |If you are a first aider and botch
a field appendectony, | wouldn’'t bet on you — nobst judges
and juries would see that as practicing nedicine without a
license, or perhaps a reason to award danages agai nst you
for exceeding your ability. Oher nedical procedures fal
in between. Sorry for the fuzzy answer, but that’'s the way
t he | aw works.

If you are a Wl derness First Responder, and have not been
trained to the level of a non-wilderness First Responder,

nor received state Energency Care—First Responder
certification, you' re just another first-aider and the above
appl i es.

If you are indeed certified as an Enmergency Care—First
Responder, you nay or may not be regulated by the state ENMB
act — it depends on the state. |If you are regulated by the
state, then you' re supposed to do only what the state says
you can do. (Same for EMI-Basics, EMI-Paranedics and in

bet ween, and for nurses, PAs, CRNPs, etc.) |If, as part of
your regular job as a [First Responder][ EMI] [ paranedic], do
somet hing well outside of your “scope of practice” your
supervisor will not like it. The state will not like it.
Bad things nmay or may not happen to you. You're unlikely to
face crimnal charges of “practicing nedicine without a
license” but you may receive a reprinmand, get fired, have
your license as an [First Responder][ EM][ paramnedi c]
suspended, or be assigned to care for only denented nursing
honme patients with diarrhea for the next nonth. However, if
you did a good job of what you did, and it really hel ped the
patient, and you didn't act |ike an a**hole about it, you
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may even get a commendation. Many EMS systens have
provi sions for personnel occasionally exceeding the scope of
practice. ldeally this occurs with online consultation with
a nmedi cal direction physician who will back you up.

If you expect to only occasionally do things “outside your
scope of practice” on a rare, enmergency basis, see below for
nor e.

If you expect to perform advanced nedi cal procedures above
your “scope of practice” on a regular basis with your SAR
team or EMS agency, and there's no state |law pernmitting it,
you better coordinate with your state EMS people and see
about changing the | aws or regul ati ons.

2. Wiat is a Medical Practice Act and why should | care?

In the U S., each state has a Medical Practice Act that
restricts the practice of nedicine to those who are |icensed
by the state. There are two primary reasons for |icensing
physicians fromthe state's view 1) it provides noney for
the state in the formof licensing fees (a formof tax), and
2) it provides the state's citizens sone protection from
guacks by establishing criteria for licensing. Fromthe
physi ci ans' viewpoint, it both elevates the profession to a
hi gher level and restricts entry to those who neet the
criteria, allowng nore prestige, higher fees, and sone
protection against inconpetents in their mdst. Again,
controlling the practice of nmedicine is entirely a state
prerogative, and the federal government basically isn't
involved at all. This neans that the privilege to practice
nmedi ci ne ends at the state line.

3. What is Delegated Practice and how does it apply to
W | der ness EMIs?

Fromthe earliest time, physicians didn't want to do
everything thenselves. They wanted to del egate certain
tasks (applying | eeches, draw ng bl ood, admi nistering

medi cations) to others. States have universally all owed
this "del egated practice" in their Medical Practice Acts.
So, a physician could tell an office nedical technician to
give a vaccination, or tell an office orthopedic technician
to apply a cast, and it was OK (not a violation of the
Medi cal Practice Act). However, the physician has to
directly order the "technician" (the generic termused in
nost Medical Practice Acts), and accept responsibility for
the technician's work quality. Delegated practice
provisions vary widely fromstate to state

4. How do nurses fit into Del egated Practice, then?
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After a while, nursing becane a profession, with
standardi zed training. Nurses, too demanded licensure, for
t he sanme reasons as physicians. Physicians agreed, too,
because it gave thema big benefit. Just like the

i ndustrial revolution allowed us to build things with

uni formy manufactured interchangeable parts, registered
nurses becanme (sonmewhat) interchangeable. This neant the
physician didn't have to take total responsibility for the
nurse's training; a RN could be assuned to neet certain
m ni nrum standards. As part of this process, state laws laid
out what RNs could and couldn't do. Simlar state |laws for
Physi cian's Assistants, Nurse Practitioners, and other
"techni ci ans" al so evol ved.

As EMS devel oped, paranedics and |ater EMIs were placed in a
simlar "interchangeabl e parts" category by state | aws.
However, as with nursing and to a | esser extent nedicine,
the state | aws vary.

5. What is the role of the physician in Emergency Medi cal
Servi ces and W derness EMS?

Some prehospital personnel (e.g., many SAR team nenbers)
just provide first aid. Mst states don't see first aid as
the practice of medicine and don't regulate it. The

W derness First Responder sonetinmes falls into this “first
ai d” category, sonetinmes not — depends on who you ask (even
state health departnent |awers and judges).

Sone (let's use the new term"out of hospital" from now on)
out - of - hospital personnel clearly practice nedicine:
paranedics. In the U S., paranmedics can generally only
practice nmedicine at the direction of a physician. This can
be "on-1line command"/"direct nedical control" where this
paranedi ¢ and physician are tal king over the radio, or "off-
l'ine command”/"indirect nedical control" where a physician
nmedi cal director provides protocols and standi ng orders, and
reviews the performance of paranedics. To provide the
"interchangeabl e" (see 3., above) paranedi c and physician
"parts," state laws provide specific authorization for
paranedi ¢' s del egated practice.

I n Engl and, though, paranedics have a distinct independent
right to practice a subset of nedicine independent of
physi ci an nedical direction. And there is a grow ng
tendency in a few U S. states to recognize, in |egislation
some i ndependent right to practice by paranedics. Mst
states, however, enphasize the dependence of the paranedic's
right to practice on a physician's license.

Do EMIs practice nedicine? Wth the new EMI-Basic
Curriculum which includes nedication adm nistration
(epi nephrine, nitroglycerin, and al buterol), the answer is
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clearly yes. Under the old Curriculum sone states,
deliberately or by ignoring the issue, classed EMI-Basics
with first aiders and let them practice w thout nedical
direction. However, the trend is clearly away from EMIs as
"first aiders.” And there is a new enphasis on the need for
nmedi cal direction for EMI-Basics.

6. What happens when a paranedic or an EMI goes across state
lines?

Well, basically, the EMI or paranedic has no right to
practice nmedicine in the other state unless specifically
granted by that state. And, indeed, nany states have
established "reciprocity" (but see below) arrangenents for
both EMIs and Paramedics. The Atlantic EMS Council consists
of PA, NJ, RI, DE, DC, MD, VA and W. It has arrangenents
for "granting reciprocity" between EMI and paranedic | evels
between all nenbers. Specifically, this agreenent allows
providers of equivalent |levels to apply for certification
and licensure in another state. Providers have to apply for
this, it's not automatic. But anobng these states, it's
generally easy to get EMI or paranedic |licensure in another
state.

Your state EMI certificate is good in another state only if
your state and the other state has a special agreenent, and
you have previously applied for EMI certification in that
state. In general, granting EMI certificates is a state
responsibility, and they can't automatically offer
"reciprocity" for other states' EMIs. But, states can and
often do make arrangenents to nmake it easier for EMIs to get
a license in another state (e.g., maybe all you have to do
is subnmit paperwork rather than take the state test).

Unfortunately, however, this doesn't apply to the physicians
who are providing medical control. This nmeans you, as an
EMI or paranedic, can practice your limted kind of medicine
ina "foreign" state only under the nedical direction of a
nmedi cal control physician who is licensed in the "foreign"
st at e.

The Atlantic EMS Council is now working on a new cooperative
agreenent that will cover many different problenms with EVMS
between its menber states, including helicopter transports
bet ween one state and another. (Note that the standard
practice for cross-state energency nedical flights — that
the sending facility provides nedical direction until the
aircraft arrives at the receiving facility — has no basis
what soever in | aw.

Once upon a tine, sone WIlderness EMS Institute staff
attended one of the Atlantic EMS Council neetings and spoke
about the need for making out-of-state providers able to
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provi de advanced care, even beyond the paranedic level. W
gave as exanple a rescue at Crossroads Cave in Bath Co.,
Virginia several years ago. By the tinme the entire NCRC
Eastern Regi on cave rescue class (about 100 students and
instructors) learned of the incident and drove to the site
(and just after the final exercise, we mght add), the | ocal
cave-rescue trai ned people were exhausted and had to cone
out of the cave.

As we continued the rescue over the next 12 hours or so, we
used a North Carolina orthopedi c surgeon, a Pennsyl vani a
ener gency physician, and out of state paramedics to care for
the patient. W used all sorts of “EMS-unapproved”

nmedi cations (e.g., ketorolac IM and procedures (e.qg.

shoul der di sl ocation reduction, clearing the cervical spine
in the field, nedical direction by an orthopedic surgeon for
ort hopedi c probl ens).

Wien we explained to the assenbled | awers and state EMS
directors that we wanted to figure out a way to nake this
all have sone senbl ance of |awful ness, they said “OK, we’'ll
add that to the list of other unlawful things we have to do
all the tine. Let’'s see, that’s #11 on the list.”

We hope this makes you feel nore sanguine (or at |east |ess
fearful) when you decide to do sonething that’s unlawful but
in the patient’s best interest. Renmenber that helicopter
and fixed-wing crews are doing simlar unlawful things all
the tinme and nobody’s suing themor taking away their
certification.

7. Soif I"'man First Responder, EMI or paranedic, what is
nmy legal status in the backcountry in another state, both
for unexpected enmergencies and if | respond to the other
state regularly as part of a search and rescue teanf

At present, the only state that we know of with officially
state-certified Wlderness EMIs is Maryland. So at present
there is no way for these Wl derness EMIs to get
"reciprocal" VEMI certification by another state. Several
ot her states “recogni ze” WEMI certificates from various
providers, but there are no reciprocity arrangenents of

whi ch we are aware.

(A) Unexpected Energenci es: Assunme you find yourself in an
"exceptional" circunstance, such as this. You are an EMI
fromVirginia. You are hiking along a trail in

Pennsylvania's Potter County, a nmile fromthe nearest road.
You run across a hunter who was shot in the | eg and has an
open fracture. In such a case, you have no |egal authority
to provide nedical care. But Pennsylvania has a Cood
Samaritan | aw, specifically designed to encourage people
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like you to render care. This suggests that, despite the
letter of the law that requires you to have a Pennsyl vani a
EMI to provide care, that you should go ahead and provide
care for the patient.

In the unlikely situation where you end up in court or in a
heari ng, what standard of care would you be held to? |If
your training is EMI-Basic, you would be expected to control
bl eedi ng and dress and splint. |If you are trained as a

W | derness EMI, you would al so be expected to, if possible,
irrigate the wound before dressing it.

(B) Routine Backcountry Care: VWhat if you are part of a
SAR team and your teamresponds regularly into another
state? Well, since there isn't yet any WI derness EMI
"reciprocity," so you can't do that. (Maryland nay decide
to nake it easy for EMIs with WEMSI W derness EMI
certificates to get Maryland WEMIs, but that's still only a
renote possibility at this point). It certainly would be a
good idea to get a certificate at the EMI or paranedic |eve
even if, as in Pennsylvania or Maryland, this doesn't extend
to the wilderness setting. (If you get into court or into a
hearing, it would be evidence of a good-faith intent to
abide by the states' |aws as much as possible.)

VEMS| doesn't provide on-1ine nedical direction except to

W derness Medics in its own special pilot program

However, you can certainly use the WEMSI protocols as a good
guide to the "standard of care" for backcountry nedical care
i n Pennsylvania. Which nmeans if you have WEMI training plus
an EMI or paranedic certificate fromanother state, you wll
be well-off legally if you follow a set of recognized

wi | der ness protocols such as the WEMSI protocols (posted on

t he VEMSI Web page at http://ww. wensi.org).

8. But what about aeronedical transports across state |ines?
We all know that the sending facility's physician provides
medi cal direction until the craft |ands, and that the
paranedi cs and nurses continue to follow the standing orders
fromtheir original nedical director until the |and.

"Legal ly," nedical direction for helicopter crews nust stop
at state lines. Though it has no grounding in law, only in
conmon sense, there is an informal agreement pretty mnuch
nationwide to allow the helicopter's (or plane's) nedica
direction to continue until it arrives at the receiving
facility. A few helicopter services' nedical direction
facilities are registered in nore than one state, but
overall nost |ong-distance nedical air transports have
little |l egal backing for physicians or others providing
nmedi cal care en route.
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For those with questions about the "legality" of certain

wi | derness EMS issues, this should be reassuring -- states
have many bigger "legal" EMS problens than w | derness EMS.

I ndeed, when VEMSI approached the Atlantic EMS Council with
a request to add interstate nedical direction for w | derness
EMS to their agenda for the new interstate agreenent, it was
#11 on the list of "unlawful EMS things we are already doing
but need to put into the law "

9. Wiat is the legal status of WIlderness EMS in
Pennsyl vani a?

Pennsyl vani a' s Emer gency Medi cal Services Act can only be

definitively construed to apply to energency care given on
or near anbul ances or other EMS vehicles, per discussions

with the Pennsyl vani a Departnment of Health. This does not
permit the Pennsylvania Departnment of Health to manage or

regul ate what we think of as w | derness EMS

Therefore, the Wlderness EMS Institute (VWEMSI) has
instituted a pilot program of "del egated practice" wherein
out - of -hospital providers act as generic Pennsylvania

Medi cal Practice Act "technicians" rather than as EMIs or
paranmedi cs. These providers are called "W/I derness Medics"
to differentiate themfrom EMIs and paranedi cs (though al
the pilot WIderness Medics are trained as and function as
paranedi cs when on the street). This is, we hope, a
tenmporary neasure, and we are working with the Pennsyl vani a
Enmer gency Heal th Services Council, and have provi ded
testimony on the subject to the Pennsylvania |egislature, to
see if we can incorporate wilderness EMS within the state
EMS system Probably this will be by nodification of the
state EMS law to specifically include wilderness and
backcountry patients in the definition of EM5. Two facts
are encouragi ng along those lines: for the past several
years, VWEMSI’'s Medical Director (Keith Conover) has had a
seat on the Medical Advisory Conmittee of Pennsyl vania
Emergency Heal th Services Council, and that the new (2000)
State EMS Director (Doug Kupas) has run VEMSI W/ derness EMI
cl asses on a regul ar basis.

Again, fromDr. Conover's notes fromdiscussions with
Pennsyl vani a Departnent of Health and Board of Medi ci ne:

"Pennsyl vania's | egal provisions for del egated practice by
physi ci ans are broad, and can include the kind of del egated
practice that WEMSI uses: "Delegated practice isn't linited
to just the office, or just the hospital." The Medi cal
Practice Act places no restrictions on when or where a
physi ci an may del egate practice.”

"However, there may be liability concerns for both physician
and del egatee-- this kind of del egated practice doesn't have
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the sanme liability protection as afforded under the EMS Act,
limted as it is. W of WEMSI know this, but our physicians
are covered for their Wlderness EMS activity by their

exi sting mal practice insurance, and while our field
providers would |like the sane | egislative protection as
their "street" counterparts, don't plan to let this stop
themfromgiving care to those in need.”

Surprisingly, this limtation of Pennsylvania EMS can be
interpreted to nmean that an EMI or paranedic in the

Pennsyl vani a backcountry is outside the EM5 scope of
practice. Certainly, the existing EMS protocols and
medication limtations prevent "street" EMIs and paranedi cs
fromadnini stering care neeting national w |l derness ENB
standards when in the backcountry. In exceptional

ci rcunstances (such as when you' re backpacki ng al ong the
Laurel Hi ghlands Trail and run across soneone with an open
leg fracture) you as a Pennsyl vania EMI or paramnedi ¢ ni ght
be able to stretch your scope of practice to cover care in
t he backcountry. And, certainly the Good Samaritan | aw
woul d provide some protection for you when rendering care in
such an exceptional situation

But what if an EMI or paranedic plans to regularly operate
in the backcountry (e.g., by joining a SAR team or by
taking a Wl derness EMI course to prepare for such cases)?
In a court, what standard of care would the EMI or paranedic
be held to? Very likely, the standard of care the court
woul d apply is that for backcountry EMS, not "street" ENMS

Assune a "street" EMI or paranedic is in exceptiona
circunstances that are not a part of his or her "regular" or
"street" EMS job, (e.g., in a wlderness rescue with life or
linb potentially at risk). Assume the patient needs
something that's not acceptable for "street" EMS, at |east
in Pennsylvania. E.g., the patient needs a shoul der

di sl ocation reduction to facilitate evacuation, or needs a
nmedi ci ne such as phenytoin = Dilantin(r). Assunme there is
contact with a Medical Comrand Physician. Assune the

Medi cal Command Physi ci an has sone under st andi ng of

wi | derness EMS. In such a case, "Medical Command Physi ci ans
are expected to exercise broad discretion in what they
direct the EMI or paranedic to do, consistent with their
ability to practice nedicine." |f the physician ordered the
EMI to reduce a shoul der dislocation (and the EMI had
previous training in this), or ordered the paranedic to give
PO phenytoin, there mght be the potential for disciplinary
action. However, when considering a potential disciplinary
action, the Board of Medicine and state EMS are expected to
exerci se broad discretion, particularly when the situation
is one not foreseen by the EMS5 law. This is not ideal, but
shoul d suffice for many wil derness EMS situations.
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However, note that the above applies to those who find

t hensel ves in exceptional circunstances outside their norma
EMS practice. For nedically-trained nenbers of search and
rescue teans, whose main EMS practice is taking care of

wi | derness patients, a wlderness patient would not be an
exceptional case but the norm and the non-EMS del egated
medi cal practice option discussed bel ow woul d be a better

| egal route to providing wlderness nedical care.

Luckily, WEMSI has established a set of clinical standards
for how backcountry nedi cal care at the EMI-Basic | eve
shoul d be perforned: the WEMSI VEMS Protocols (avail able on
t he VEMSI Web Page at http://ww. wensi.org). Thus, soneone
with EMI-Basic training in the Pennsylvania backcountry,
whi | e being outside the scope of practice of a "street" EMI
could follow the WEMSI Protocols and be assured that (1) the
patient is getting appropriate care, and (2) if dragged into
court or into an EMS hearing, the EMI can point to the VEMSI
protocols as a state-|evel backcountry EVMS standard of care.

10. What about W/ derness EMS in Maryl and?

The Maryland Institute for Energency Medical Services
Systens (MEMSS) is currently establishing a state

Wi | der ness EMS system headquartered in MEMSS Region | (the
western part of the state). This programw || use the WM
curriculumto provide WIderness EMI cl asses through the
Maryl and Community Col |l ege system This will allow
reciprocity with other WEMSI W I derness EMIs when needed for
mutual aid in Maryland. A Pilot O ass has been held, and
final approval of the protocols by the state is anticipated
in the early spring of 1997.

11. What about the |legal status of WIderness EMS in other
states?

The status of EMIs and paranedics in the backcountry of
other states is not known to us. Probably, we need a | ega
opinion fromeach state. W are working to conpile such
data as can be found, and it will be posted at

fttp7/7wwv wensi-.org|] as it becones avail abl e.
L 1

12. Are there national "standards of care" for w |l derness
EMS?

There are national and regional clinical standards for the
treatnent of patients in the backcountry. These standards

are in part reflected in the Practice Guidelines of the

W der ness Medical Society, and the Cinical Guidelines for
Del ayed/ Prol onged Transport of the National Association of

EMS Physi ci ans.
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The Wb URL for the W/ derness Medical Society is:

http:// ww. Wrs. or g/

That for the National Association of EMS Physicians is:

pTTp: 77 www. naensp. or g|

13. If | amfaced with a patient in the backcountry, and
don't know what it's legal for ne to do, what should | do?

The very bottomline is that when in doubt, do the very best
for your patient that you can. Providing bad care because
you're afraid of the | egal consequences is an al nost sure
way to get in both nedical and legal trouble. Providing
good care even if you're not sure it's "legal" is the best
way to care for your patient and keep yourself clear of the
court system

Just about any lawer will tell you the sane; |awers are

al ways giving doctors this advice in nedical-legal sem nars.
A good exanple is a child who cones to the Energency
Departnent with a significant injury. 1In sone |egal sense,
the doctor can't treat a minor without the parent's

perm ssion. However, if the doctor delays Enmergency
Departnent care pending the parent's perm ssion, he or she
is taking a big nedical and |legal risk. Dr. Conover (VEMSI's
Medi cal Director) says he doesn't even ask about parenta
perm ssion until after he sees the child and figures out if
the child needs treatnent. Unless the nedical treatnment the
doctor is contenplating is clearly elective, or can wait

wi thout any detrinent to the child at all, |awers advise
doctors to just go ahead and "do it": suturing a wound,
giving an antibiotic, whatever. Only later should the
doctor worry about parental permission. Since what the

| awyers tell doctors to do what they want to do anyway, it's
very satisfying.

If in the field and you have a choi ce between what is right
and what you think is |legal, choose what's right and you'll
probably do better in court, if it ever cones to that, than
if you did what's "legal ."

Here are sone quotes from noted nedical ethicist, Dr. Ken
| serson:

"Rat her than concern about scope of practice, the ethical
bottomline is always the patient. \Wen physicians (or
probably other |icensed health care providers) are invol ved,
there shoul d be no problens, since they are legally covered
as CGood Samaritans. Wth others, sonmeone has to bite the

l egal bullet to guarantee the best patient care. In our
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case, | sinply use off-line control to extend the scope of
practice. In many of our calls, on-line nedical control is
i npractical or unavail abl e.

"Think of it this way: no EMS protocol takes w | derness

nmedi cal scenarios into consideration; our patients need
hel p; the law should not prevent this help if it can be
safely delivered by wi | derness personnel whether trained or
not; it is our responsibility to nmake sure our personnel are
as well trained as possible in safe practices for thensel ves
and the patients.

"Whil e we can squabbl e over m nutiae involved with first-

ai ders, EMIs, etc. performng certain tasks in the field,
there is no ethical squabble that if they can and do not
hel p the patient, they violate the ethical principles
associated with nedicine (at all levels), the ethical
principles associated with wi |l derness search and rescue, and
the ethical principles associated with being a nenber of our
society. "

[ end]



